X. GENERAL PROVISIONS

TITLE IX. GENERAL PROVISIONS

Rule 43. Presence of the Defendant

Rule 43. Defendant’s Presence

(a) Presence Required. The defendant shall be present at
the arraignment, at the time of the plea, at every stage of the
trial including the impaneling of the jury and the return of
the verdict, and at the imposition of sentence, except as
otherwise provided by this rule.

(@

When Required. Unless this rule provides
otherwise, the defendant must be present at:

(1) the initial appearance, arraignment, and plea; F

(2) every trial stage, including jury impanelment

and the return of the verdict; and

(3) sentencing.

|

(b) Continued Presence Not Required. The further
progress of the trial to and including the return of the
verdict, and the imposition of sentence, will not be prevented
and the defendant will be considered to have waived the
right to be present whenever a defendant, initially present at
trial, or having pleaded guilty or nolo contendere,

(1) is voluntarily absent after the trial has commenced
(whether or not the defendant has been informed by the
court of the obligation to remain during the trial),

(2) in a noncapital case, is voluntarily absent at the
imposition of sentence, or

(3) after being warned by the court that disruptive
conduct will cause the removal of the defendant from the
courtroom, persists in conduct which is such as to justify
exclusion from the courtroom.

(b

When Not Required. A defendant need not be

present under any of the following circumstances:

(1) Organizational Defendant. The defendant is
an organization represented by counsel who

is present.

(2) Misdemeanor Offense. The offense is
punishable by fine or by imprisonment for

not more than one year, or both, and with the

defendant’s written consent, the court
permits arraignment, plea, trial, and
sentencing to occur in the defendant’s
absence.
(3) Conference or Hearing on a Legal
Question. The proceeding involves only a

conference or hearing on a question of law.

(4) Sentence Correction. The proceeding
involves the correction or reduction of
sentence under Rule 35 or 18 U.S.C.

§ 3582(c).

H
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(¢) Presence Not Required. A defendant need not be (c) Waiving Continued Presence.
present:

(1) when represented by counsel and the defendant is an (1) In General. A defendant who was initially
organization, as defined in 18 U.S.C. § 18; present at trial, or who had pleaded guilty or

(2) when the offense is punishable by fine or by nolo contendere, waives the right to be
imprisonment for not more than one year or both, and the present under the following circumstances:
court, with the written consent of the defendant, permits
arraignment, plea, trial, and imposition of sentence in the (A) when the defendant is voluntarily
defendant’s absence; absent after the trial has begun,

(3) when the proceeding involves only a conference or regardless of whether the court
hearing upon a question of law; or informed the defendant of an

(4) when the proceeding involves a reduction or obligation to remain during trial;
correction of sentence under Rule 35(b) or (c) or 18 US.C.
§ 3582(c). (B) in a noncapital case, when the

defendant is voluntarily absent during
sentencing; or

- (C) when the court warns the defendant
that it will remove the defendant from
the courtroom for disruptive behavior,
but the defendant persists in conduct
that justifies removal from the
courtroom.

(2) Waiver’s Effect. If the defendant waives the
right to be present under this rule, the trial
may proceed to completion, including the
verdict’s return and sentencing, during the
defendant’s absence.

COMMITTEE NOTE

The language of Rule 43 has been amended as part of the géneral restylihg of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be
stylistic only.

REPORTER’S NOTES

In publishing the "style" changes to the Federal Rules of Criminal Procedure, the Committee decided to publish
separately any rule that includes what it considered at least one major substantive change. The purpose for this separate
publication is to highlight for the bench and the bar any proposed amendments that the Committee believes will result
in significant changes in current practice. Rule 43 is one of those rules. Another version of Rule 43, which recognizes
that the proposed Rules 5 and 10 would authorize video teleconferencing of certain proceedings, is being published
simultaneously in a separate pamphlet.
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Rule 44. Right to and Assignment of Counsel Rule 44. Right to and Appointment of Counsel

(a) Right to Assigned Counsel. Every defendant who is (a) Right to Appointed Counsel. A defendant who
unable to obtain counse! shall be entitled to have counsel is unable to obtain counsel is entitled to have
assigned to represent that defendant at every stage of the counsel appointed to represent the defendant at
proceedings from initial appearance before the federal every stage of the proceeding from initial
magistrate judge or the court through appeal, unless the appearance through appeal, unless the defendant
defendant waives such appointment. waives this right.

(b) Assignment Procedure. The procedures for (b) Appointment Procedure. Federal law and local
implementing the right set out in subdivision (a) shall be court rules govern the procedure for J
those provided by law and by local rules of court established implementing the right to counsel. [
pursuant thereto.

(c) Joint Representation. Whenever two or more (¢) Inquiry Into Joint Representation. I

] defendants have been jointly charged pursuant to Rule 8(b)
Il or have been joined for trial pursuant to Rule 13,and are (1) Joint Representation. Joint representation
represented by the same retained or assigned counsel or by occurs when:
retained or assigned counsel who are associated in the
practice of law, the court shall promptly inquire with respect (A) two or more defendants have been
to such joint representation and shall personally advise each charged jointly under Rule 8(b) or J
defendant of the right to the effective assistance of counsel, have been joined for trial under Rule
including separate representation. Unless it appears that 13; and
there is good cause to believe no conflict of interest is likely
to arise, the court shall take such measures as may be (B) the defendants are represented by the
appropriate to protect each defendant’s right to counsel. same counsel, or counsel who are
associated in law practice.
(2) Court’s Responsibilities in Cases of Joint
Representation. The court must promptly
inquire about the propriety of joint
representation and must personally advise
each defendant of the right to the effective
assistance of counsel, including separate
l representation. Unless there is good cause to
[ believe that no conflict of interest is likely to
i arise, the court must take appropriate ‘
! measures to protect each defendant’s right to !
counsel.
COMMITTEE NOTE

The language of Rule 44 has been amended as part of the general restyling of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be

stylistic only.

Revised Rule 44 now refers to the "appointment” of counsel, rather than the assignment of counsel; the Committee
believed the former term was more appropriate. See 18 U.S.C. § 3006A. In Rule 44(c), the term "retained or assigned"
has been deleted as being unnecessary, without changing the court’s responsibility to conduct an inquiry where joint

representation occurs.
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Rule 45. Time

Rule 45. Computing and Extending Time

(a) Computation. In computing any period of time the

day of the act or event from which the designated period of
l time begins to run shall not be included. The last day of the
period so computed shall be included, unless it is a Saturday,
a Sunday, or a legal holiday, or, when the act to be done is
the filing of some paper in court, a day on which weather or
other conditions have made the office of the clerk of the
] district court inaccessible, in which event the period runs
until the end of the next day which is not one of the
aforementioned days. When a period of time prescribed or
allowed is less than 11 days, intermediate Saturdays,
Sundays and legal holidays shall be excluded in the
computation. As used in these rules, "legal holiday”
J includes New Year’s Day, Birthday of Martin Luther King,

Jr., Washington’s Birthday, Memorial Day, Independence -
Day, Labor Day, Columbus Day, Veterans Day,
Thanksgiving Day, Christmas Day, and any other day
appointed as a holiday by the President or the Congress of
the United States, or by the state in which the district court is
held.

|

(a) Computing Time. The following rules apply in
computing any period of time specified in these
rules, any local rule, or any court order:

@

@

&)

@

Day of the Event Excluded. Exclude the day
of the act, event, or default that begins the
period.

Exclusion from Brief Periods. Exclude
intermediate Saturdays, Sundays, and legal
holidays when the period is less than 11
days.

Last Day. Include the last day of the period
unless it is a Saturday, Sunday, legal
holiday, or a day on which weather or other
conditions make the clerk’s office
inaccessible. When the last day is excluded,
the period runs until the end of the next day
that is not a Saturday, Sunday, legal holiday,
or day when the clerk’s office is
inaccessible.

"Legal Holiday" Defined. As used in this
rule, "legal holiday" means:

(A) New Year’s Day;
(B) Martin Luther King, Jr.’s Birthday;

(C) Presidents’ Day;
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(D) Memorial Day;

(E) Independence Day;

(F) Labor Day;

(G) Columbus Day;

(H) Veterans’ Day;

(I) Thanksgiving Day;

() Christmas Day; and

(K) any other day declared a holiday by

the President, Congress, or the state
where the district court is held.

(b) Enlargement. When an act is required or allowed to
be done at or within a specified time, the court for cause
shown may at any time in its discretion (1) with or without
motion or notice, order the period enlarged if request
therefor is made before the expiration of the period
originally prescribed or as extended by a previous order or
(2) upon motion made after the expiration of the specified
period permit the act to be done if the failure to act was the
result of excusable neglect; but the court may not extend the
time for taking any action under Rules 29, 33, 34 and 35,
except to the extent and under the conditions stated in them.

(b) Extending Time.

(1) In General. When an act must or may be
done within a specified period, the court on
its own may extend the time, or for good
cause may do so on a party’s motion made:

(A) before the originally prescribed or
previously extended time expires; or

(B) after the time expires if the party failed
to act due to excusable neglect.

(2) Exceptions. The court may not extend the
time to take any action under Rules 29, 33,
34, and 35, except as stated in those rules.

[(c) Unaffected by Expiration of Term.] Rescinded Feb.

28, 1966, eff. July 1, 1966.

(d) For Motions; Affidavits. A written motion, other
than one which may be heard ex parte, and notice of the
hearing thereof shall be served not later than 5 days before
the time specified for the hearing unless a different period is
fixed by rule or order of the court. For cause shown such an
order may be made on ex parte application. When a motion
is supported by an affidavit, the affidavit shall be served
with the motion; and opposing affidavits may be served not
less than 1 day before the hearing unless the court permits

them to be served at a later time.
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(¢) Additional Time After Service by Mail. Whenever 2 () Additional Time After Service. When these

party has the right or is required to do an act within a rules permit or require a party to act within a
prescribed period after the service of a notice or other paper specified period after a notice or a paper has been
upon that party and the notice or other paper is served by served on that party, 3 days are added to the
mail, 3 days shall be added to the prescribed period. period if service occurs in the manner provided

under Rule 5(b)(2)(B), (C), or (D) of the Federal
Rules of Civil Procedure.

COMMITTEE NOTE

The language of Rule 45 has been amended as part of the general restyling of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be
stylistic only.

In Rule 45(a)(4)(C), the term "Presidents’ Day" is used instead of "Washington’s Birthday” — the term used in the
statute. The former term reflects the prevalent modern usage and was selected to conform the rule to the recently restyled
Federal Rules of Appellate Procedure.

The additional three days provided by Rule 45(c) is extended to the means of service authorized by the new paragraph

(D) added to Rule 5(b) of the Federal Rules of Civil Procedure, including — with the consent of the person served —
service by electronic means. The means of service authorized in civil actions apply to criminal cases under Rule 49 (b).

Rule 45(d), which governs the timing of written motions and affidavits, has been moved to Rule 47.
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[Rule 46. Release from Custody

1
Rule 46. Release from Custody; Supervising Detention ,

(a) Release Prior to Trial. Eligibility for release prior to
trial shall be in accordance with 18 U.S.C. §§ 3142 and
3144.

(a) Before Trial. The provisions of 18 U.S.C.

§§ 3142 and 3144 govern pretrial release.

(b) Release During Trial. A person released before trial
shall continue on release during trial under the same terms
and conditions as were previously imposed unless the court
determines that other terms and conditions or termination of
release are necessary to assure such person’s presence during
the trial or to assure that such person’s conduct will not
‘ obstruct the orderly and expeditious progress of the trial.

(b) During Trial. A person released before trial

continues on release during trial under the same
terms and conditions. But the court may order
different terms and conditions or terminate the
release if necessary to ensure that the person will
be present during trial or that the person’s
conduct will not obstruct the orderly and
expeditious progress of the trial.

(c) Pending Sentence and Notice of Appeal. Eligibility
for release pending sentence or pending notice of appeal or
expiration of the time allowed for filing notice of appeal,
shall be in accordance with 18 U.S.C. § 3143. The burden of
establishing that the defendant will not flee or pose a danger
to any other person or to the community rests with the
defendant.

(c) Pending Sentencing or Appeal. The provisions
of 18 U.S.C. § 3143 govern release pending
sentencing or appeal. The burden of establishing
that the defendant will not flee or pose a danger to
any other person or to the community rests with r

the defendant.

—

(d) Pending Hearing on a Violation of Probation
or Supervised Release. Rule 32.1(a)(6) governs
release pending a hearing on a violation of

probation or supervised release.

(d) Justification of Sureties. Every surety, excepta
corporate surety which is approved as provided by law, shall
justify by affidavit and may be required to describe in the
affidavit the property by which the surety proposes to justify
and the encumbrances thereon, the number and amount of
other bonds and undertakings for bail entered into by the
surety and remaining undischarged and all the other
liabilities of the surety. No bond shall be approved unless
the surety thereon appears to be qualified.

(¢) Surety. The court must not approve a bond unless
any surety appears to be qualified. Every surety,
except a legally approved corporate surety, must
demonstrate by affidavit that its assets are
adequate. The court may require the affidavit to

describe the following:

the property that the surety proposes to use
as security;

0y

@
©))

any encumbrance on that property;

the number and amount of any other
undischarged bonds and bail undertakings
the surety has issued; and

(4) any other liability of the surety.
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(e) Forfeiture.

(1) Declaration. If there is a breach of condition ofa
bond, the district court shall declare a forfeiture of the bail.

(2) Setting Aside. The court may direct thata forfeiture
be set aside in whole or in part, upon such conditions as the
court may impose, if a person released upon an execution
of an appearance bond with a surety is subsequently
surrendered by the surety into custody or if it otherwise
appears that justice does not require the forfeiture.

(h  Bail Forfeiture.

0

@)

Declaration. The court must declare the bail
forfeited if a condition of the bond is
breached.

Setting Aside. The court may set aside in
whole or in part a bail forfeiture upon any
condition the court may impose, if:

(A) the surety later surrenders into custody
the person released on the surety’s
appearance bond; or

(B) it appears that justice does not require
bail forfeiture.
(3) Enforcement. When a forfeiture has not been set (3) Enforcement.

aside, the court shall on motion enter a judgment of default
and execution may issue thereon. By entering into a bond
the obligors submit to the jurisdiction of the district court
and irrevocably appoint the clerk of the court as their agent
upon whom any papers affecting their liability may be
served. Their liability may be enforced on motion without
the necessity of an independent action. The motion and
such notice of the motion as the court prescribes may be
served on the clerk of the court, who shall forthwith mail
copies to the obligors to their last known addresses.

(4) Remission. After entry of such judgment, the court
may remit it in whole or in part under the conditions
applying to the setting aside of forfeiture in paragraph (2)
of this subdivision.

@

(A) Default Judgment and Execution. If it
does not set aside a bail forfeiture, the
court must upon the government’s
motion enter a default judgment.

(B) Jurisdiction and Service. By entering

into a bond, each surety submits to the

district court’s jurisdiction and
irrevocably appoints the district clerk
as its agent to receive service of any
filings affecting its liability.

(C) Motion to Enforce. The court may

upon the government’s motion enforce

the surety’s liability without an
independent action. The government
must serve any motion, and notice as
the court prescribes, on the district
clerk. If so served, the clerk must
promptly mail a copy to the surety at |
its last known address.

—

Remission. After entering a judgment under
Rule 46(f)(3), the court may remit in whole
or in part the judgment under the same
conditions specified in Rule 46(£)(2).
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() Exoneration. When a condition of the bond has been
satisfied or the forfeiture thereof has been set aside or
remitted, the court shall exonerate the obligors and release
any bail. A surety may be exonerated by a deposit of cash in
the amount of the bond or by a timely surrender of the
defendant into custody.

®

Exoneration. The court must exonerate the surety
and release any bail when a bond condition has
been satisfied or when the court has set aside or
remitted the forfeiture. The court must exonerate
a surety who deposits cash in the amount of the
bond or timely surrenders the defendant into
custody.

(2) Supervision of Detention Pending Trial. The court
shall exercise supervision over the detention of defendants
and witnesses within the district pending trial for the purpose
of eliminating all unnecessary detention. The attorney for
the government shall make a biweekly report to the court
listing each defendant and witness who has been held in
custody pending indictment, arraignment, or trial for a
period in excess of ten days. Asto each witness so listed the
attorney for the government shall make a statement of the
reasons why such witness should not be released with or
without the taking of a deposition pursuant to Rule 15(a). .
As to each defendant so listed the attorney for the
government shall make a statement of the reasons why the
defendant is still held in custody.

(h)

Supervising Detention Pending Trial.

(1) In General. To eliminate unnecessary
detention, the court must supervise the
detention within the district of any
defendants awaiting trial and of any persons
held as material witnesses.

(2) Reports. The attorney for the government

must report biweekly to the court, listing

each material witness held in custody for
more than 10 days pending indictment,
arraignment, or trial. For each material
witness listed in the report, the attorney for
the government must state why the witness

should not be released with or without a

deposition being taken under Rule 15(a).

(h) Forfeiture of Property. Nothing in this rule or in
chapter 207 of title 18, United States Code, shall prevent the
court from disposing of any charge by entering an order
directing forfeiture of property pursuant to 18 Us.C.
3142(c)(1)(B)(xi) if the value of the property is an amount
that would be an appropriate sentence after conviction of the
offense charged and if such forfeiture is authorized by
statute or regulation.

@

Forfeiture of Property. The court may dispose
of a charged offense by ordering forfeiture of 18
U.S.C. § 3142(c)(1)(B)(xi) property under 13
U.S.C. § 3146(d), if a fine in the amount of the
property’s value would be an appropriate sentence
for the charged offense.

(i) Production of Statements.

(1) In General. Rule 26.2(a)-(d) and (f) applies at a
detention hearing held under 18 U.S.C. § 3142, unless the
court, for good cause shown, rules otherwise in a particular
case.

(2) Sanctions for Failure to Produce Statement. Ifa
party elects not to comply with an order under Rule 26.2(a)
to deliver a statement to the moving party, at the detention
hearing the court may not consider the testimony of a
witness whose statement is withheld.

Producing Statements.

(1) In General. Unless the court for good cause
rules otherwise, Rule 26.2(a)—(d) and (f)
applies at a detention hearing under 18
U.S.C. § 3142.

(2) Sanctions for Failure to Produce a
Statement. 1f a party disobeys a Rule
26.2(a) order to produce a witness’s
statement, the court must not consider that
witness’s testimony at the detention hearing.
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COMMITTEE NOTE

The language of Rule 46 has been amended as part of the general restyling of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be
stylistic only, except as noted below.

Although the general rule is that an appeal to a circuit court deprives the district court of jurisdiction, Rule 46(c)
recognizes the apparent exception to that rule — that the district court retains jurisdiction to decide whether the defendant
should be detained, even if a notice of appeal has been filed. See, e.g., United States v. Meyers, 95 F.3d 1475 (10th Cir.
1996), cert. denied, 522 U.S. 1006 (1997) (initial decision of whether to release defendant pending appeal is to be made
by district court); United States v. Affleck, 765 F.2d 944 (10th Cir. 1985); Jago v. United States District Court, 570 F.2d
618 (6th Cir. 1978) (release of defendant pending appeal must first be sought in district court). See also Federal Rule
of Appellate Procedure 9(b) and the accompanying Committee Note.

Revised Rule 46(h) deletes the requirement that the attorney for the government file bi-weekly reports with the court
concerning the status of any defendants in pretrial detention. The Committee believed that the requirement was no longer
necessary in light of the Speedy Trial Act provisions. 18 U.S.C. §§ 3161, et. seq. On the other hand, the requirement that
the attorney for the government file reports regarding detained material witnesses has been retained in the rule.

Rule 46(i) addresses the ability of a court to order forfeiture of property where a defendant has failed to appear as
required by the court. The language in the current rule, Rule 46(h), was originally included by Congress. The new
language has been restyled with no change in substance or practice intended. Under this provision, the court may only
forfeit property as permitted under 18 U.S.C. §§ 3146(d) and 3142(c)(1)(B)(xi). The term "appropriate sentence™ means
a sentence that is consistent with the Sentencing Guidelines.
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Rule 47. Motions Rule 47. Motions and Supporting Affidavits

An application to the court for an order shall be by motion. (a)
A motion other than one made during a trial or hearing shall
be in writing unless the court permits it to be made orally. It
shall state the grounds upon which it is made and shall set (b)
forth the relief or order sought. It may be supported by
affidavit.

In General. A party applying to the court for an
order must do so by motion.

Form and Content of a Motion. A motion —
except when made during a trial or hearing —
must be in writing unless the court permits the
party to make the motion by other means. A
motion must state the grounds on which it is
based and the relief or order sought. A motion
may be supported by affidavit.

©

@

Timing of a Motion. A party must serve a
written motion — other than one that the court
may hear ex parte — and any hearing notice at
least 5 days before the hearing date, unless a rule
or court order sets a different period. For good
cause, the court may set a different period upon
ex parte application.

Affidavit Supporting a Motion. The moving
party must serve any supporting affidavit with the
motion. A responding party must serve any
opposing affidavit at least one day before the
hearing, unless the court permits later service.

COMMITTEE NOTE

The language of Rule 47 has been amended as part of the general restyling of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be

stylistic only, except as noted below.

In Rule 47(b), the word "orally" has been deleted. The Committee believed first, that the term should not actas a
limitation on those who are not able to speak orally and second, a court may wish to entertain motions through electronic
or other reliable means. Deletion of the term also comports with a similar change in Rule 26, regarding the taking of
testimony during trial. In place of that word, the Committee substituted the broader phrase "by other means."
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Rule 48. Dismissal

Rule 48. Dismissal

(a) By Attorney for Government. The Attorney General
or the United States attorney may by leave of court file a
dismissal of an indictment, information, or complaint and
the prosecution shall thereupon terminate. Such a dismissal
may not be filed during the trial without the consent of the
defendant.

(b) By Court. If there is unnecessary delay in presenting
the charge to the grand jury or in filing an information
against a defendant who has been held to answer to the
district court, or if there is unnecessary delay in bringing a
defendant to trial, the court may dismiss the indictment,
information, or complaint.

(a) By the Government. The government may with
leave of court dismiss an indictment, information,
or complaint. The government may not dismiss
the prosecution during trial without the
defendant’s consent.

(b) By the Court. The court may dismiss an

indictment, information, or complaint if

unnecessary delay occurs in:

(1) presenting a charge to a grand jury;

(2) filing an information against a defendant; or

(3) bringing a defendant to trial.

COMMITTEE NOTE

The language of Rule 48 has been amended as part of the general restyling of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be

stylistic only.

The Committee considered the relationship between Rule 48(b) and the Speedy Trial Act. See 18 U.S.C. §§ 3161,
et seq. Rule 48(b), of course, operates independently from the Act. See, e.g., United States v. Goodson, 204 F.3d 508
(4th Cir. 2000) (noting purpose of Rule 48(b)); United States v. Carlone, 666 F.2d 1112, 11 16 (7th Cir. 1981) (suggesting
that Rule 48(b) could provide alternate basis in an extreme case to dismiss an indictment, without reference to Speedy
Trial Act); United States v. Balochi, 527 F.2d 562, 563-64 (4th Cir. 1976) (per curiam) (Rule 48(b) is broader in
compass). In re-promulgating Rule 48(b), the Committee intends no change in the relationship between that rule and the

Speedy Trial Act.
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Rule 49. Service and Filing of Papers Rule 49. Serving and Filing Papers “

(a) Service: When Required. Written motions other than (a) 'When Required. A party must serve on every
those which are heard ex parte, written notices, designations other party any written motion (other than one to
of record on appeal and similar papers shall be served upon be heard ex parte), written notice, designation of
each of the parties. the record on appeal, or similar paper.

(b) Service: How Made. Whenever under these rules or (b) How Made. Service must be made in the manner
by an order of the court service is required or permitted to be provided for a civil action. When these rules or a
made upon a party represented by an attorney, the service court order requires or permits service on a party f
shall be made upon the attorney unless service upon the represented by an attorney, service must be made
party personally is ordered by the court. Service upon the on the attorney instead of the party unless the
attorney or upon a party shall be made in the manner court orders otherwise. :
provided in civil actions.

() Notice of a Court Order. When the court issues

(c) Notice of Orders. Immediately upon the entry of an an order on any post-arraignment motion, the P
order made on a written motion subsequent to arraignment clerk must provide notice in a manner provided
the clerk shall mail to each party a notice thereof and shall for a civil action. Except as Federal Rule of
make a note in the docket of the mailing. Lack of notice of Appellate Procedure 4(b) provides otherwise, the
the entry by the clerk does not affect the time to appeal or clerk’s failure to give notice does not affect the
relieve or authorize the court to relieve a party for failure to time to appeal, or relieve — or authorize the court E
appeal within the time allowed, except as permitted by Rule to relieve — a party’s failure to appeal within the
4(b) of the Federal Rules of Appellate Procedure. allowed time.

(d) Filing. Papers required to be served shall be filed with | (d) Filing. A party must file with the court a copy of
the court. Papers shall be filed in the manner provided in any paper the party is required to serve. A paper
civil actions. must be filed in the manner provided for a civil

action.

[(e) Abrogated April 27, 1995, eff. December 1, 1995]

COMMITTEE NOTE

The language of Rule 49 has been amended as part of the general restyling of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules.

Rule 49(c) has been amended to reflect proposed changes in the Federal Rules of Civil Procedure that permit (but
do not require) a court to provide notice of its orders and judgments through electronic means. See Federal Rules of Civil
Procedure 5(b) and 77(d). As amended, Rule 49(c) now parallels a similar extant provision in Rule 49(b), regarding

service of papers.
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Rule 50. Calendars; Plan for Prompt Disposition

Rule 50. Prompt Disposition

(a) Calendars. The district courts may provide for
placing criminal proceedings upon appropriate calendars.
Preference shall be given to criminal proceedings as far as
practicable.

(b) Plans for Achieving Prompt Disposition of
Criminal Cases. To minimize undue delay and to further
the prompt disposition of criminal cases, each district court
shall conduct a continuing study of the administration of
criminal justice in the district court and before United States
magistrate judges of the district and shall prepare plans for
the prompt disposition of criminal cases in accordance with
the provisions of Chapter 208 of Title 18, United States
Code.

Scheduling preference must be given to criminal
proceedings as far as practicable.

COMMITTEE NOTE

The language of Rule 50 has been amended as part of the general restyling of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be

stylistic only, except as noted below.

The first sentence in current Rule 50(a), which says that a court may place criminal proceedings on a calendar, has

been deleted. The Committee believed that the sentence simply stated a truism and was no longer necessary.

Current Rule 50(b), which simply mirrors 18 U.S.C. § 3165, has been deleted in its entirety. The rule was added in
1971 to meet congressional concerns in pending legislation about deadlines in criminal cases. Provisions governing
deadlines were later enacted by Congress and protections were provided in the Speedy Trial Act. The Committee

concluded that in light of those enactments, Rule 50(b) was no longer necessary.
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Rule 51. Exceptions Unnecessary.

Rule 51. Preserving Claimed Error

Exceptions to rulings or orders of the court are
unnecessary and for all purposes for which an exception has
heretofore been necessary it is sufficient that a party, at the
time the ruling or order of the court is made or sought,
makes known to the court the action which that party desires
the court to take or that party’s objection to the action of the
court and the grounds therefor; but if a party has no
opportunity to object to a ruling or order, the absence of an
objection does thereafter prejudice that party.

(@)

)

Exceptions Unnecessary. Exceptions to rulings
or orders of the court are unnecessary.

Preserving a Claim of Error. A party may
preserve a claim of error by informing the court —
when the court ruling or order is made or
sought — of the action the party wishes the court
to take, or the party’s objection to the court’s
action and the grounds for that objection. If a
party does not have an opportunity to object to a
ruling or order, the absence of an objection does
not later prejudice that party. A ruling or order
that admits or excludes evidence is governed by
Federal Rule of Evidence 103.

COMMITTEE NOTE

The language of Rule 51 has been amended as part of the general restyling of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be

stylistic only.

The Rule includes a new sentence that explicitly states that any rulings regarding evidence are governed by Federal
Rule of Evidence 103. The sentence was added because of concerns about the Supersession Clause, 28 U.S.C. § 2072(b),
of the Rules Enabling Act, and the possibility that an argument might have been made that Congressional approval of

this rule would supersede that Rule of Evidence.
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Rule 52. Harmless Error and Plain Error Rule 52. Harmless and Plain Error

(2) Harmless Error. Any error, defect, irregularity, or (a) Harmless Error. Any error, defect, irregularity,
variance which does not affect substantial rights shall be or variance that does not affect substantial rights
disregarded. must be disregarded.

(b) Plain Error. Plain errors or defects affecting (b) Plain Error. A plain error or defect that affects
substantial rights may be noticed although they were not substantial rights may be considered even though
brought to the attention of the court. it was not brought to the court’s attention.

COMMITTEE NOTE

The language of Rule 52 has been amended as part of the general restyling of the Criminal Rules to make them more

easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be
stylistic only.
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Rule 53. Regulation of Conduct in the Court Room. Rule 53. Courtroom Photographing and
Broadcasting Prohibited

The taking of photographs in the court room during the Except as otherwise provided by statute or these rules,

progress of judicial proceedings or radio broadcasting of the court must not permit the taking of photographs in the

judicial proceedings from the court room shall not be courtroom during judicial proceedings or the broadcasting

permitted by the court. of judicial proceedings from the courtroom.

A

COMMITTEE NOTE

The language of Rule 53 has been amended as part of the general restyling of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be
stylistic only, except as noted below.

Although the word "radio” has been deleted from the rule, the Committee does not believe that the amendment is a
substantive change but rather one that accords with judicial interpretation applying the current rule to other forms of
broadcasting and functionally equivalent means. See, e.g., United States v. Hastings, 695 F.2d 1278, 1279,n. 5 (11th
Cir. 1983) (television proceedings prohibited); United States v. McVeigh, 931 F. Supp. 753 (D. Colo. 1996) (release of
tape recordings of proceedings prohibited). Given modern technology capabilities, the Committee believed that a more
generalized reference to "broadcasting” is appropriate.

Also, although the revised rule does not explicitly recognize exceptions within the rules themselves, the restyled rule
recognizes that other rules might permit, for example, video teleconferencing, which clearly involves "broadcasting” of
the proceedings, even if only for limited purposes.

REPORTER’S NOTES

In publishing the "style" changes to the Federal Rules of Criminal Procedure, the Committee decided to publish
separately any rule that includes what it considered at least one major substantive change. The purpose for this separate
publication is to highlight for the bench and the bar any proposed amendments that the Committee believes will result
in significant changes in current practice. That separate publication includes substantive amendments to Rules 5 and 10
that would permit video teleconferencing of initial appearances and arraignments and to Rule 26 that would permit
remote transmission of live testimony. Those amendments would thus impact on Rule 53.
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“Rule 54. Application and Exception

Rule 54. (Reserved)’

|

(a) Courts. These rules apply to all criminal proceedings
in the United States District Courts; in the District Court of
Guam; in the District Court for the Northern Mariana
Islands, except as otherwise provided in articles IV and V of
the covenant provided by the Act of March 24, 1976 (90
Stat. 263); and in the District Court of the Virgin Islands; in
the United States Courts of Appeals; and in the Supreme
Court of the United States; except that the prosecution of
offenses in the District Court of the Virgin Islands shall be
by indictment or information as otherwise provided by law.

SAll of Rule 54 was moved to Rule 1.
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(b) Proceedings.

(1) Removed Proceedings. These rules apply to
criminal prosecutions removed to the United States district
courts from state courts and govern all procedure after
removal, except that dismissal by the attorney for the
prosecution shall be governed by state law.

(2) Offenses Outside a District or State. These rules
apply to proceedings for offenses committed upon the high
seas or elsewhere out of the jurisdiction of any particular
state or district, except that such proceedings may be had
in any district authorized by 18 U.S.C. § 3238.

(3) Peace Bonds. These rules do not alter the power of
judges of the United States or of United States magistrate
judges to hold security of the peace and for good behavior
under Revised Statutes, § 4069, 50 U.S.C. § 23, but in such
cases the procedure shall conform to these rules so far as -
they are applicable.

(4) Proceedings Before United States Magistrate
Judges. Proceedings involving misdemeanors and other
petty offenses are governed by Rule 58.

(5) Other Proceedings. These rules are not applicable
to extradition and rendition of fugitives; civil forfeiture of
property for violation of a statute of the United States; or
the collection of fines and penalties. Except as provided in
Rule 20(d) they do not apply to proceedings under 18
U.S.C. Chapter 403 — Juvenile Delinquency — so far as
they are inconsistent with that chapter. They do not apply
to summary trials for offenses against the navigation laws
under Revised Statutes §§ 4300-4305, 33 U.S.C. §§ 391-
396, or to proceedings involving disputes between seamen
under Revised Statutes §§ 4079-4081, as amended, 22
U.S.C. §§ 256-258, or to proceedings for fishery offenses
under the Act of June 28, 1937, c. 392, 50 Stat. 325-327,
16 U.S.C. §§ 772-772i, or to proceedings against a witness
in a foreign country under 28 U.S.C. § 1784.
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(c) Application of Terms. As used in these rules the
following terms have the designated meanings.

"Act of Congress” includes any act of Congress locally
applicable to and in force in the District of Columbia, in
Puerto Rico, in a territory or in any insular possession.

"Attorney for the government” means the Attorney
General, an authorized assistant of the Attorney General, 2
United States Attorney, an authorized assistant of a United
States Attorney, when applicable to cases arising under the
Jaws of Guam the Attorney General of Guam or such other
person or persons as may be authorized by the laws of Guam
to act therein, and when applicable to cases arising under the
laws of the Northern Mariana Islands the Attorney General
of the Northern Mariana Islands or any other person or
persons as may be authorized by the laws of the Northern
Marianas to act therein.

nCivil action" refers to a civil action in a district court.

The words "demurrer,” "motion to quash," "plea in
abatement," "plea in bar" and "special plea in bar," or words
to the same effect, in any act of Congress shall be construed
to mean the motion raising a defense or objection provided
in Rule 12,

"District court” includes all district courts named in
subdivision (a) of this rule.

"Federal magistrate judge" means a United States
magistrate judge as defined in 28 U.S.C. §§ 631-639, a judge
of the United States or another judge or judicial officer
specifically empowered by statute in force in any territory or
possession, the Commonwealth of Puerto Rico, or the
District of Columbia, to perform a function to which a
particular rule relates.

|

"Judge of the United States" includes a judge of the district
court, court of appeals, or the Supreme Court.

"Law" includes statutes and judicial decisions.
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"Magistrate judge" includes a United States magistrate
judge as defined in 28 U.S.C. §§ 631-639, a judge of the
United States, another judge or judicial officer specifically
empowered by statute in force in any territory or possession,
the Commonwealth of Puerto Rico, or the District of
Columbia, to perform a function to which a particular rule
relates, and a state or local judicial officer, authorized by 18

lU.S.C. § 3041 to perform the functions prescribed by Rules
i13,4,and 5.

"Oath" includes affirmations.
"Petty offense” is defined in 18 U.S.C. § 19.

"State" includes District of Columbia, Puerto Rico,
territory and insular possession.

"United States magistrate judge" means the officer
authorized by 28 U.S.C. §§ 631-639.

.
—

COMMITTEE NOTE

Certain provisions in current Rule 54 have been moved to revised Rule 1 as part of a general restyling of the Criminal

Rules to make them more easily understood and to make style and terminology consistent throughout the rules. Other
provisions in Rule 54 have been deleted as being unnecessary.
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Rule 55. Records Rule 55. Records

The clerk of the district court and each United States The clerk of the district court must keep records
magistrate judge shall keep records in criminal proceedings of criminal proceedings in the form prescribed by the
in such form as the Director of the Administrative Office of Director of the Administrative Office of the United
the United States Courts may prescribe. The clerk shall States Courts. The clerk must enter in the records every
enter in the records each order or judgment of the court and court order or judgment and the date of entry.
the date such entry is made.

COMMITTEE NOTE

The language of Rule 55 has been amended as part of the general restyling of the Criminal Rules to make them more

easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be
stylistic only.
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Rule 56. Courts and Clerks Rule 56. When Court Is Open
The district court shall be deemed always open for the (a) In General. A district court is considered always
purpose of filing any proper paper, of issuing and returning open for any filing, and for issuing and returning
process and of making motions and orders. The clerk’s process, making a motion, or entering an order.
| office with the clerk or a deputy in attendance shall be open
during business hours on all days except Saturdays, Sundays, | (b) Office Hours. The clerk’s office — with the clerk
and legal holidays, but a court may provide by local rule or or a deputy in attendance — must be open during
order that its clerk’s office shall be open for specified hours business hours on all days except Saturdays,
on Saturdays or particular legal holidays other than New Sundays, and legal holidays.
Year’s Day, Birthday of Martin Luther King, Jr.,
Washington’s Birthday, Memorial Day, Independence Day, (c) Special Hours. A court may provide by local rule
| Labor Day, Columbus Day, Veterans Day, Thanksgiving or order that its clerk’s office will be open for
Day, and Christmas Day. specified hours on Saturdays or legal holidays
other than New Year’s Day, Martin Luther King,
Jr.’s Birthday, Presidents’ Day, Memorial Day,
Independence Day, Labor Day, Columbus Day,
Veterans’ Day, Thanksgiving Day, and Christmas
Day.
COMMITTEE NOTE

The language of Rule 56 has been amended as part of the general restyling of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be

stylistic only.

In Rule 56(c) the term "Presidents’ Day" is used in lieu of the term, "Washington’s Birthday." Although the latter
term is used in the statute, the former reflects the prevalent modern usage and is the term used in the recently restyled

Federal Rules of Appellate Procedure. See also Rule 45(a).
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Rule 57. Rules by District Courts

Rule 57. District Court Rales

(a) In General

(1) Each district court acting by a majority of its
district judges may, after giving appropriate public
notice and an opportunity to comment, make and amend
rules governing its practice. A local rule shall be
consistent with — but not duplicative of — Acts of
Congress and rules adopted under 28 U.S.C. § 2072 and
shall conform to any uniform numbering system
prescribed by the Judicial Conference of the United
States.

(2) A local rule imposing a requirement of form shall
not be enforced in a manner that causes a party to lose
rights because of nonwillful failure to comply with the
requirement.

@

In General.

(1) Each district court acting by a majority of its
district judges may, after giving appropriate
public notice and an opportunity to
comment, make and amend rules governing
its practice. A local rule must be consistent
with — but not duplicative of — federal
statutes and rules adopted under 28 U.S.C.

§ 2072 and must conform to any uniform
numbering system prescribed by the Judicial
Conference of the United States.

(2) A local rule imposing a requirement of form

must not be enforced in a manner that causes

a party to lose rights because of an

unintentional failure to comply with the

requirement.

(b) Procedure When There Is No Controlling Law. A
judge may regulate practice in any manner consistent with
federal law, these rules, and local rules of the district. No
sanction or other disadvantage may be imposed for
noncompliance with any requirement not in federal law,
federal rules, or the local district rules unless the alleged
violator has been furnished in the particular case with actual
notice of the requirement.

(b)

Procedure When There Is No Controlling Law.
A judge may regulate practice in any manner
consistent with federal law, these rules, and the
local rules of the district. No sanction or other
disadvantage may be imposed for noncompliance
with any requirement not in federal law, federal
rules, or the local district rules unless the alleged
violator was furnished with actual notice of the
requirement before the noncompliance.

s———

(c) Effective Date and Notice. A local rule so adopted
shall take effect upon the date specified by the district court
and shall remain in effect unless amended by the district
court or abrogated by the judicial council of the circuit in
which the district is located. Copies of the rules and
amendments so made by any district court shall upon their
promulgation be furnished to the judicial council and the
Administrative Office of the United States Courts and shall
be made available to the public.

(©)

Effective Date and Notice. A local rule adopted
under this Rule takes effect on the date specified
by the district court and remains in effect unless
amended by the district court or abrogated by the
judicial council of the circuit in which the district
is located. Copies of local rules and their
amendments, when promulgated, must be
furnished to the judicial council and the
Administrative Office of the United States Courts
and must be made available to the public.

COMMITTEE NOTE

The language of Rule 57 has been amended as part of the general restyling of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be

stylistic only.
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Rule 58. Procedure for Misdemeanors and Other Petty
Offenses

Rule 58. Petty Offenses and Other Misdemeanors

(a) Scope.

(1) In General. This rule governs the procedure and
practice for the conduct of proceedings involving
misdemeanors and other petty offenses, and for appeals
to district judges in such cases tried by United States
magistrate judges.

(2) Applicability of Other Federal Rules of
Criminal Procedure. In proceedings concerning petty
offenses for which no sentence of imprisonment will be
imposed the court may follow such provisions of these
rules as it deems appropriate, to the extent not
inconsistent with this rule. In all other proceedings the
other rules govern except as specifically provided in this
rule. .

(3) Definition. The term "petty offenses for which no
sentence of imprisonment will be imposed" as used in this
rule, means any petty offenses as defined in 18 US.C. § 19
as to which the court determines, that, in the event of
conviction, no sentence of imprisonment will actually be
imposed.

(@) Scope.

(1) In General. These rules apply in petty
offense and other misdemeanor cases and on
appeal to a district judge in a case tried by a
magistrate judge, unless this rule provides
otherwise.

(2) Petty Offense Case Without Imprisonment.
In a case involving a petty offense for which
no sentence of imprisonment will be
imposed, the court may follow any provision
of these rules that is not inconsistent with
this rule and that the court considers
appropriate.

(3) Definition. As used in this rule, the term
"petty offense for which no sentence of
imprisonment will be imposed” means a
petty offense for which the court determines
that, in the event of conviction, no sentence
of imprisonment will be imposed.

(b) Pretrial Procedures.

(1) Trial Document. The trial of 2 misdemeanor may
proceed on an indictment, information, or complaint or, in
the case of a petty offense, on a citation or violation notice.

(b) Pretrial Procedure.

(1) Charging Document. The trial of a
misdemeanor may proceed on an indictment,
information, or complaint. The trial of a
petty offense may also proceed on a citation

or violation notice.
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(2) Initial Appearance. At the defendant’s initial
appearance on.a misdemeanor or other petty offense
charge, the court shall inform the defendant of:

(A) the charge, and the maximum possible

(2) Initial Appearance. At the defendant’s
initial appearance on a petty offense or other
misdemeanor charge, the magistrate judge
must inform the defendant of the following:

r penalties provided by law, including payment of a (A) the charge, and the minimum and
special assessment under 18 U.S.C. § 3013, and maximum penalties, including special
restitution under 18 U.S.C. § 3663; assessment under 18 U.S.C. § 3013

and restitution under 18 U.S.C.
(B) the right to retain counsel; § 3556;
(C) the right to request the appointment of counsel (B) theright to retain counsel;
if the defendant is unable to retain counsel, unless
the charge is a petty offense for which an (C) the right to request the appointment of
appointment of counsel is not required; counsel if the defendant is unable to
retain counsel — unless the charge is a
(D) the right to remain silent and that any petty offense for which the
statement made by the defendant may be used appointment of counsel is not required;
against the defendant;
(D) the right to remain silent and that the
(E) the right to trial, judgment, and sentencing prosecution may use against the
before a district judge, unless: defendant any statement that the
(i) the charge is a Class B misdemeanor motor- defendant makes;
vehicle offense, a Class C misdemeanor, or an
infraction; or (E) theright to trial, judgment, and
(ii) the defendant consents to trial, judgment, and sentencing before a district judge —
sentencing before the magistrate judge; unless:
(F) the right to trial by jury before either a United (i) thechargeisaClassB
States magistrate judge or a district judge, unless the misdemeanor motor-vehicle
| charge is a petty offense; and offense, a Class C misdemeanor,
or an infraction; or
(G) the right to a preliminary examination in
accordance with 18 U.S.C. § 3060, and the general (ii) the defendant consents to trial,
circumstances under which the defendant may secure judgment, and sentencing before
pretrial release, if the defendant is held in custody a magistrate judge;
and charged with a misdemeanor other than a petty

f offense.

(F) the right to a jury trial before either a
magistrate judge or a district judge —
unless the charge is a petty offense;
and

(G) if the defendant is held in custody and

charged with a misdemeanor other
than a petty offense, the right to a
preliminary hearing under Rule 5.1,
and the general circumstances, if any,
under which the defendant may secure
pretrial release.
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(3) Consent and Arraignment.

(A) Plea Before a United States Magistrate
Judge. A magistrate judge shall take the defendant’s
plea in a Class B misdemeanor charging a motor
vehicle-offense, a class C misdemeanor, or an
infraction. In every other misdemeancr case, a
magistrate judge may take the plea only if the

defendant consents either in writing or orally on the
" record to be tried before the magistrate judge and
specifically waives trial before a district judge. The
defendant may plead not guilty, guilty, or with the
consent of the magistrate judge, nolo contendere.

(B) Failure to Consent. In a misdemeanor case —
other than a Class B misdemeanor charging a motor-
vehicle offense, a Class C misdemeanor, or an
infraction — magistrate judge shall order the
defendant to appear before a district judge for further
proceedings on notice, unless the defendant consents
to the trial before the magistrate judge.

(3) Arraignment.

(A) Plea Before a Magistrate Judge. A

(B)

magistrate judge may take the
defendant’s plea in a Class B
misdemeanor charging a motor
vehicle-offense, a class C
misdemeanor, or an infraction. In
every other misdemeanor case, a
magistrate judge may take the plea
only if the defendant consents either in
writing or on the record to be tried
before a magistrate judge and
specifically waives trial before a
district judge. The defendant may
plead not guilty, guilty, or with the
consent of the magistrate judge, nolo
contendere.

Failure to Consent. Except for a Class
B misdemeanor charging a motor-
vehicle offense, a Class C
misdemeanor, or an infraction, the
magistrate judge must order a
defendant who does not consent to
trial before a magistrate judge to
appear before a district judge for
further proceedings.
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(c) Additional Procedures Applicable Only to Petty
Offenses for Which No Sentence of Imprisonment Will
be Imposed. With respect to petty offenses for which no
sentence of imprisonment will be imposed, the following
additional procedures are applicable:

(1) Plea of Guilty or Nolo Contendere. No plea of
guilty or nolo contendere shall be accepted unless the court
is satisfied that the defendant understands the nature of the
charge and the maximum possible penalties provided by
law.

(2) Waiver of Venue for Plea and Sentence. A
defendant who is arrested, held, or present in a district
other than that in which the indictment, information,
complaint, citation, or violation notice is pending against
that defendant may state in writing a wish to plead guilty
or nolo contendere, to waive venue and trial in the district
in which the proceeding is pending, and to consentto
disposition of the case in the district in which that
defendant was arrested, is held, or is present. Unless the
defendant thereafter pleads not guilty, the prosecution shall
be had as if venue were in such district, and notice of same
shall be given to the magistrate judge in the district where
the proceeding was originally commenced. The
defendant’s statement of a desire to plead guilty or nolo
contendere is not admissible against the defendant.

©

Additional Procedures in Certain Petty

Offense Cases. The following procedures also
apply in cases involving a petty offense for which
no sentence of imprisonment will be imposed:

(1) Guilty or Nolo Contendere Plea. The court
must not accept a guilty or nolo contendere
plea unless satisfied that the defendant
understands the nature of the charge and the
maximum possible penalty.

@)

Waiving Venue.

(A) Conditions of Waiving Venue. If a

defendant is arrested, held, or present
in a district different from the one
where the indictment, information,
complaint, citation, or violation notice
is pending, the defendant may state in
writing a desire to plead guilty or nolo
contendere, to waive venue and trial in
the district where the proceeding is
pending, and to consent to the court’s
disposing of the case in the district
where the defendant was arrested, is
held, or is present.

(B)

Effect of Waiving Venue. Unless the
defendant later pleads not guilty, the
prosecution will proceed in the district
where the defendant was arrested, is
held, or is present. The district clerk
must notify the clerk in the original
district of the defendant’s waiver of
venue. The defendant’s statement of 2
desire to plead guilty or nolo
contendere is not admissible against
the defendant.
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(3) Sentence. The court shall afford the defendant an
opportunity to be heard in mitigation. The court shall then
immediately proceed to sentence the defendant, except that
in the discretion of the court, sentencing may be continued
to allow an investigation by the probation service or
submission of additional information by either party.

(4) Notification of Right to Appeal. After imposing
sentence in a case which has gone to trial on a plea of not
guilty, the court shall advise the defendant of the
defendant’s right to appeal including any right to appeal
the sentence. There shall be no duty on the court to advise
the defendant of any right of appeal after sentence is
imposed following a plea of guilty or nolo contendere,
except the court shall advise the defendant of any right to
appeal the sentence.

(3) Sentencing. The court must give the

defendant an opportunity to be heard in
mitigation and then proceed immediately to
sentencing. The court may, however,
postpone sentencing to allow the probation
service to investigate or to permit either
party to submit additional information.

(4) Notice of a Right to Appeal. After imposing

sentence in a case tried on a not-guilty plea,
the court must advise the defendant of a right
to appeal the conviction and of any right to
appeal the sentence. If the defendant was
convicted on a plea of guilty or nolo
contendere, the court must advise the
defendant of any right to appeal the

sentence.
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(d) Securing the Defendant’s Appearance; Payment in
Lieu of Appearance.

(1) Forfeiture of Collateral. When authorized by local
rules of the district court, payment of a fixed sum may be
accepted in suitable cases in lieu of appearance and as
authorizing termination of the proceedings. Local rules
may make provision for increases in fixed sums not to
exceed the maximum fine which could be imposed.

(2) Notice to Appear. If a defendant fails to pay a fixed
sum, request a hearing, or appear in response to a citation
or violation notice, the clerk or a magistrate judge may
issue a notice for the defendant to appear before the court
on a date certain. The notice may also afford the defendant
an additional opportunity to pay a fixed sum in lieu of
appearance, and shall be served upon the defendant by
mailing a copy to the defendant’s last known address.

(3) Summons or Warrant. Upon an indictment or a
showing by one of the other documents specified in
subdivision (b)(1) of probable cause to believe that an
offense has been committed and that the defendant has
committed it, the court may issue an arrest warrant or, if no
warrant is requested by the attorney for the prosecution, a
summons. The showing of probable cause shall be made
in writing upon oath or under penalty of perjury, but the
affiant need not appear before the court. If the defendant
fails to appear before the court in response to a summons,
the court may summarily issue a warrant for the
defendant’s immediate arrest and appearance before the
court.

C)

Paying a Fixed Sum in Lieu of Appearance.

0

2

&)

In General. If the court has a local rule
governing forfeiture of collateral, the court
may accept a fixed-sum payment in lieu of
the defendant’s appearance and end the case,
but the fixed sum may not exceed the
maximum fine allowed by law.

Notice to Appear. If the defendant fails to
pay a fixed sum, request a hearing, or appear
in response to a citation or violation notice,
the district clerk or a magistrate judge may
issue a notice for the defendant to appear
before the court on a date certain. The notice
may give the defendant an additional
opportunity to pay a fixed sum in lieu of
appearance. The district clerk must serve the
notice on the defendant by mailing a copy to
the defendant’s last known address.

Summons or Warrant. Upon an indictment,
or upon a showing by one of the other
charging documents specified in Rule
58(b)(1) of probable cause to believe that an
offense has been committed and that the
defendant has committed it, the court may
issue an arrest warrant or, if no warrant is
requested by the attorney for the
government, a summons. The showing of
probable cause must be made under oath or
under penalty of perjury, but the affiant need
not appear before the court. If the defendant
fails to appear before the court in response to
a summons, the court may summarily issue a
warrant for the defendant’s arrest.

(e) Record. Proceedings under this rule shall be taken
down by a reporter or recorded by suitable sound equipment.

©

Record. The court must record any proceedings
under this rule by using a court reporter or
suitable recording device.

() New Trial. The provisions of Rule 33 shall apply.

®

New Trial. Rule 33 applies to a motion for a new

trial.
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(g) Appeal.

(1) Decision, Order, Judgment or Sentence by 2
District Judge. An appeal from a decision, order,

judgment or conviction or sentence by a district judge shall
be taken in accordance with the Federal Rules of Appellate

Procedure.

(2) Decision, Order, Judgment or Sentence by a
United States Magistrate Judge.

(A) Interlocutory Appeal. A decision or order by
a magistrate judge which, if made by a district judge,
could be appealed by the government or defendant

under any provision of law, shall be subject to an
appeal to a district judge provided such appeal is

taken within 10 days of the entry of the decision or

®

order. An appeal shall be taken by filing with the
clerk of court a statement specifying the decision or
order from which an appeal is taken and by serving a

copy of the statement upon the adverse party,

personally or by mail, and by filing a copy with the

magistrate judge.

(B) Appeal from Conviction or Sentence. An
appeal from a judgment of conviction or sentence by
a magistrate judge to a district judge shall be taken
within 10 days after entry of judgment. An appeal
shall be taken by filing with the clerk of the court a
statement specifying the judgment from which an

appeal is taken, and by serving a copy of the
statement upon the United States Attorney,

personally or by mail, and by filing a copy with the

magistrate judge.

Appeal.

(1) From a District Judge’s Order or
Judgment. The Federal Rules of Appellate
Procedure govern an appeal from a district
judge’s order or a judgment of conviction or
sentence.

(2) From a Magistrate Judge’s Order or

Judgment.

(A) Interlocutory Appeal. Either party may
appeal an order of a magistrate judge
to a district judge within 10 days of its
entry if a district judge’s order could
similarly be appealed. The party
appealing must file a notice with the
clerk specifying the order being
appealed and serve a copy on the
adverse party.

(B) Appeal from a Conviction or Sentence.

A defendant may appeal a magistrate

judge’s judgment of conviction or

sentence to a district judge within 10

days of its entry. To appeal, the

defendant must file a notice with the
clerk specifying the judgment being
appealed and serve a copy on the
attorney for the government.

Page -186-



!I

(C) Record. The record shall consist of the
original papers and exhibits in the case together with
any transcript, tape, or other recording of the
proceedings and a certified copy of the docket entries
which shall be transmitted promptly to the clerk of
court. For purposes of the appeal, a copy of the
record of such proceedings shall be made available at
the expense of the United States to a person who
establishes by affidavit the inability to pay or give
security therefor, and the expense of such copy shall
be paid by the Director of the Administrative Office
of the United States Courts. :

(D) Scope of Appeal. The defendant shall not be
entitled to a trial de novo by a district judge. The
scope of appeal shall be the same as an appeal from a
judgment of a district court to a court of appeals.

©)

®)

Record. The record consists of the
original papers and exhibits in the
case; any transcript, tape, or other
recording of the proceedings; and a
certified copy of the docket entries.
For purposes of the appeal, a copy of
the record of the proceedings must be
made available to a defendant who
establishes by affidavit an inability to
pay or give security for the record. The
Director of the Administrative Office
of the United States Courts must pay
for those copies.

Scope of Appeal. The defendant is not
entitled to a trial de novo by a district
judge. The scope of the appeal is the
same as in an appeal to the court of
appeals from a judgment entered by a
district judge.

=

3)

Stay of Execution; Release Pending Appeal. The
provisions of Rule 38 relating to stay of execution
shall be applicable to a judgment of conviction or
sentence. The defendant may be released pending an
appeal in accordance with the provisions of law
relating to release pending appeal from a judgment
of a district court to a court of appeals.

&)

Stay of Execution and Release Pending
Appeal. Rule 38 applies to a stay of a
judgment of conviction or sentence. The
court may release the defendant pending
appeal under the law relating to release
pending appeal from a district court to a

court of appeals.

COMMITTEE NOTE

The language of Rule 58 has been amended as part of the general restyling of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be
stylistic only.

The title of the rule has been changed to "Petty Offenses and Other Misdemeanors." In Rule 58(c)(2)(B) (regarding
waiver of venue), the Committee amended the rule to require that the "district clerk," instead of the magistrate judge,
inform the original district clerk if the defendant waives venue and the prosecution proceeds in the district where the
defendant was arrested. The Committee intends no change in practice.

In Rule 58(g)(1) and (gX2)(A), the Committee deleted as unnecessary the word "decision” because its meaning is
covered by existing references to an "order, judgment, or sentence” by a district judge or magistrate judge. In the
Committee’s view, deletion of that term does not amount to a substantive change.
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Rule 59. Effective Date Rule 59. Effective Date

These rules take effect on the day which is 3 months [Abrogated.]
subsequent to the adjournment of the first regular session of
the 79th Congress, but if that day is prior to September 1,
19435, then they take effect on September 1, 1945. They
govern all criminal proceedings thereafter commenced and
so far as just and practicable all proceedings then pending.

COMMITTEE NOTE

Rule 59, which dealt with the effective date of the Federal Rules of Criminal Procedure, is no longer necessary and
has been abrogated.
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Rule 60. Title Rule 60. Title

These rules may be known and cited as the Federal Rules of | [Abrogated.]
Criminal Procedure.

COMMITTEE NOTE

The language of Rule 60, which reflected the title of the Federal Rules of Criminal Procedure, has been deleted as
being unnecessary.
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